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No. 10,760 

APPELLANT’S STATEMENT OF QUESTION 

PRESENTED 

The question presented in this appeal is whether under 
a contract to convey realty the vendor may be required 
to specifically perform his contract where the wife of the 
vendor did not sign the contract or otherwise consent to 
the conveyance but where the vendee nevertheless is ready, 
willing and able to perform under the contract and to . 
accept title to the realty subject to any dower interest 
therein of the vendor’s wife. 




Jurisdictional Statement .. 

Statement of the Case_ 

Points Raised on Appeal.. 
Summary of Argument._ 


Argument: 

The appellant’s Complaint stated a cause of ac¬ 
tion and the dismissal thereof was improper_ 


Cases Cited ' 
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LeUmd v. Kligman, 82 App. D. C. 47, 160 F 2d 27_ 
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Reilly v. Cvllmane, 53 App. D. C. 17, 287 F. 994._ 
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Title 28, § 1291 United States Code_ 

District of Columbia Code (1940 Ed.) § 11-306 and 
11-325 ___ 












Htrifei* States ffinurt of Appeals 

Foe the District of Columbia Circuit 
No. 10,760 




Ethel EL Allison, Appellant , 


Cbandal Mackey and Mary Mackey, Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


This is an appeal docketed Angust 23, 1950, from an 
order entered Jnne 9, 1950 by the United States District 
Conrt for the District of Colombia, dismissing a Bill of 
Complaint filed by the appellant against the appellees for 
specific performance of a contract to convey realty. 

This Court has jurisdiction under Title 28, Sec. 1291, 
United States Code. Jurisdiction of the District Court 
was invoked under the District of Columbia Code, 1940 
Edition, Sections 11-306 and 11-325. 

V , » * • t. r ~ ' • y / 'M « ayVjm 

The pleadings which show the existence of jurisdiction 
are the Complaint (Appellants App. 2A) and Answers 
(Appellant’s’ App. 4A). 



2 


STATEMENT OF THE CASE 

Appellant sued appellees in the lower Court for specific 
performance of a contract to convey realty alleging that 
she was the lawful assignee of all the purchaser’s right, 
title and interest under said contract, that appellees had 
failed and refused and continued to refuse to carry out 
the conditions of said contract on their part, whereas 
appellant was ready, willing and able and in her Com¬ 
plaint does offer to perform and carry out all of the con¬ 
ditions of said contract on her part, including payment of 
the purchase price. Appellant also sought in her Bill of 
Complaint money damages for appellees’ breach of the 
contract. 

Admittedly, the appellee, Mary Mackey, did not join in 
the agreement but she was made a party defendant to the 
action merely because of her dower interest in the realty 
as wife of the appellee, Crandal Mackey, and in order 
that all persons, directly or indirectly interested, would 
be brought within the jurisdiction of the Court. 

The appellee, Crandal Mackey, in his answer specifically 
denied the allegations of the Complaint and set forth cer¬ 
tain defenses relying upon fraud, the lack of a legal assign¬ 
ment, and other defenses not now before this Court 
Appellee, Mary Mackey, in her answer simply stated that 
she is the wife of the appellee, Crandal Mackey, that she 
has a right of dower in the realty forming the subject 
matter of the suit and submitted her interests to the pro¬ 
tection of the Court. 

Thereafter, appellee, Crandal Mackey, moved to dismiss 
the Complaint on the sole ground that the appellee, Mary 
Mackey, his wife, had not signed the contract and refused 
to consent to the sale of the realty involved. (Appel¬ 
lant’s App. 6A). The motion to dismiss was granted 
by the District Court for the reason that the appellee, 



Mary Mackey, had not signed the contract of sale. (Ap¬ 
pellant’s App. 7A). From that order appellant appeals. 

POINTS RAISED ON APPEAL 

1. The Court below erred in granting the motion of 
appellee, Crandal Mackey, to dismiss the Complaint. 

2. If a dismissal of the Complaint could properly be 
ordered at all, it shonld have been granted in favor only 
of the appellee, Mary Mackey. 

SUMMARY OF ARGUMENT 

■ 1 

It is submitted by the appellant that the appellee, 
Crandal Mackey, should not and cannot under the law of 
this jurisdiction be allowed to breach his contract with 
the appellant on the ground that his wife, the appellee, 
Mary Mackey, was not a party to such contract. The 
appellant in nowise is attempting in her suit to compel 
the appellee, Mary Mackey, to divest herself of any right 
of dower that she has in the real property involved. And, 
in any event, appellant is entitled to trial on the issue 
of money damages. 

ARGUMENT 

‘ 

The Appellant’s Complaint Stated a Cause of Action and 
the Dismissal Thereof Was Improper. 

It should be made clear at the outset that appellant 
petitions for specific performance only on the part of the 
appellee husband who undeniably is a party to the con¬ 
tract, the appellant being ready, willing and able to accept 
a deed from the appellee husband subject to the dower of 
the appellee wife. Further, it goes to the gravamen of 
appellant’s suit that she seeks no indemnity or abatement 
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in money or money’s worth for appellee wife’s dower 
right. 

This Court, in the case of Bride v. Reeves, 36 App. 
D. C. 476, had before it a case involving facts which, for 
the purposes of the decision herein, are strikingly similar 
to the instant appeal. The Court in that case gave strong 
approbation to a principle long upheld in the law that 
the right of the wife to her dower interest in the real 
property owned by the husband during coverture should 
be jealously protected by the Courts. But although re¬ 
fusing to be instrumental in a divestiture of the wife’s 
dower, at the same time the Court supported the right 
of the vendee to require the vendor husband under a con¬ 
tract to convey realty to convey that interest of which 
he was seized subject to the wife’s right of dower. In its 
opinion, the Court stated at page 484: 

“If she (the wife) had a dower interest in the prop¬ 
erty it was not contracted for, and she cannot be 
affected by a decree of performance by her husband. 
If she have a dower interest, plaintiff will take sub¬ 
ject thereto.” 

(Italics and parenthesis supplied). 

/ 

In his motion to dismiss, the appellee, Crandal Mackey, 
relied fully upon the opinion of this Court in Reilly v. 
CuUvrume, 53 App. D. C. 17. In that case, however, the 
Complaint, in addition to being one for specific perform¬ 
ance, prayed that the defendant be compelled to indem¬ 
nify the plaintiff purchaser against the dower right of 
the defendant’s wife. In this case, however, the appel¬ 
lant does not seek indemnity from the appellee because 
of the dower interest of the appellee wife and, therefor, 
i the reasons stated by the Court in refusing to grant spe¬ 
cific performance in the ReUly case are non existent here. 

Although not affected with the right of a wife’s dower, 

! the cases of Lemcun v. Jones, 33 App. D. C. 7 and Leland 
v. Kligman, 82 App. D. C. 47, are concerned with con- 
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tingent interests of third parties in the properties form¬ 
ing the subject matter of the suits therein and are analo¬ 
gous authority for the appellants position in this appeal. 
The Court in both of those cases granted specific per¬ 
formance and held that the defendants could not be ex¬ 
cused from performing their respective contracts to con¬ 
vey merely because there was a possibility that a third 
party had an interest, whatever it might be, in the realty. 
In other words, the Court in the Leman and in the LeUmd 
cases approved without inhibition the principle that the 
vendee under a contract to convey realty cannot object 
to performing his contract on the ground that a third 
party has a possible or contingent interest in the realty, 
but that the defendant must perform his contract by 
conveying whatever individual interest he has in Ithe 
property. 

Should this Court find, however, that specific perform¬ 
ance will not lie in the case at hand, the appellant ad¬ 
vances that the Complaint does state a cause of action 
for money damages for the breach of the contract by the 
appellee, Crandal Mackey. 

CONCLUSION 


The appellant respectfully submits that since she does 
not seek indemnity for the dower interest of the appellee, 
Mary Mackey, and since she is ready, willing and able to 
accept a deed from appellee, Crandal Mackey, conveying 
his individual interest in the realty, and subject to his 
wife’s dower, that she has stated a cause of action in her 
Bill of Complaint against the appellee, Crandal Mackey. 
Appellant further states that a dismissal of the Complaint 
herein may be proper only in favor of the appellee, Mary 
Mackey, should the Court believe that, in the interest of 
justice, the person of the appellee, Mary Mackey, is not 
required before the Court 
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Therefore, appellant nrges that the order below should 
be reversed and the case remanded to the District Court 
for trial on its merits, conditioned upon such disposition 
in respect to the appellee, Mary Mackey, as to this Court 
may seem just and proper. 

Respectfully submitted, 

James C. Toomey, 
and 

Richabd A. Mehler, 

Toomey & Mehler 
1025 Vermont Ave. N. W., 
Washington, D. C., 
Attorneys for Appellant. 
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1 Filed Jan 21 1950 Harry M. Hull, Clerk 

IN THE 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
ETHEL K. ALLISON 
2020 16th Street, N. W. 

Washington, D. C. 

Plaintiff 

vs. 

CRANDAL MACKEY 
1711 22nd Street North 
Arlington, Virginia 
and 

MARY MACKEY 
1711 22nd Street North 
Arlington, Virginia 

Defendants 

Civil Action No. 317-’50 

Complaint for Specific Performance Contract to Convey 

The plaintiff for her cause of action herein respectfully 
states as follows: 

1. That jurisdiction of this Court is invoked under 
the provisions of the District of Columbia Code, 1940 
Edition, Sections 11-306 and 11-325. 

2. That plaintiff is, and brings this action as, assignee 
of all right, title and interest of the purchaser under the 
agreement hereinafter referred to; that defendant, Cran- 
dal Mackey, is the seller under said agreement and is sued 
in his own right; and that defendant, Mary Mackey, is 
the wife of said Crandal Mackey, having a right of dower 
in the realty which is the subject matter of said agree¬ 
ment 

3. That on or about November 9, 1949, one M. B. Aber 
and defendant, Crandal Mackey, entered into an agree- 
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ment in writing whereby said M. B. Aber agreed 
2 to purchase and defendant, Crandal Mackey, agreed 
to sell real property situated in the District of 
Columbia and described as follows: 

Lot 805 A in Square 175, with improvements thereon 
known as 2020 Sixteenth Street, Northwest, Washington, 
D. C. 

4. That on or about November 11, 1949, said M. B. 
Aber, for a valuable consideration, set over and trans¬ 
ferred to plaintiff by assignment in writing all of his 
right, title and interest in, to and under said agreement. 

5. That defendants have failed and refused and con¬ 
tinue to refuse to carry out the conditions of said agree¬ 
ment on their part. 

6. That a deposit in the amount of $2,000.00 has been 
paid as part payment under said agreement for the pur¬ 
chase of said property hereinabove described and plain¬ 
tiff is ready, willing and able and does now offer to per¬ 
form and carry out all of the other conditions of said 
agreement on her part, including payment of the pur¬ 
chase price on the terms and under the conditions set 
forth in said agreement. 

WHEREFORE, the premises considered, plaintiff 
prays: 

1. That defendants, Crandal Mackey and Mary Mackey, 
be required specifically to perform said agreement. 

2. That, in addition to specific performance, plaintiff 
be awarded judgment against defendants for damages in 
the sum of $1,500.00. 

3. That, in the event defendants are not required to 
specifically perform said agreement, plaintiff be awarded 
judgment against defendants for damages in the sum of 
$ 10 , 000 . 00 . 

/s/ Ethel K. Allison 
Ethel K. Allison 

• • • * 
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4 Filed Feb 21 1950 Harry M. Hull, Clerk 

Answer of Mary Mackey 

This defendant answers and says that she is the law¬ 
fully wedded wife of the defendant Crandal Mackey and 
that she has the right of dower in the realty which is the 
subject matter of this suit. That she hereby submits her 
rights to the protection of the Court. 

/s/ Mary Mackey 

Defendant. 

• • • • 

5 Filed Feb 21 1950 Harry M. Hull, Clerk 

The defendant Crandal Mackey for answer to the 
bill of complaint filed herein, states to the court as fol¬ 
lows :— 

1. He admits the jurisdiction of the court. 

2. That he denies that the plaintiff is the lawful as¬ 
signee of any right, title, or interest of any person in 
the real estate described in the bill of complaint, and owned 
or heretofore owned by this defendant; and he denies that 
he is the seller or ever was the seller under any lawful 
agreement with any person of the property described in 
this cause. 

3. He denies that he on November 9-1949 entered into 
any lawful agreement with one M. B. Aber to become the 
lawful purchaser of the defendants property herein de¬ 
scribed, and he avers that the agreement relied upon by 
the plaintiff, and the signature of this defendant were 
obtained by fraud, and a conspiracy, and a collusive, and 
deceptive arrangement to acquire said property, which 
this defendant is ready and fully prepared to prove. And 
further that the said alleged agreement was without con¬ 
sideration, and was lawfully, and rightfully and legally 
cancelled and annulled, and the plaintiff herein connived 
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at and participated in said fraud, in order herself to get 
title to the said property through said M. B. Aber. 

4. This defendant denies each and every aver- 
6 ment of paragraph 4 of the bill of complaint and 
denies that the said M. B. Aber for reasons set 
forth in the preceding paragraph, ever had any lawful 
interest to assign to said plaintiff, and that the alleged 
assignment was used by the plaintiff because she knew 
that this defendant would never have any financial deal¬ 
ings with her except on an all cash basis for the follow¬ 
ing reasons: 

That since May 15,1948 the plaintiff has been the tenant 
of the defendant in the property at 2020 16th Street N. W., 
which she now seeks to acquire in this proceeding, under 
a lease to pay $280.00 a month rent beginning May 15, 
1948, in advance, and this defendant reduced the rent 
from time to time on the appeal of the plaintiff, to $220.00 
a month, and since August 15, 1948 has harassed the de¬ 
fendant with overdue and unpaid rent and worthless 
checks; with false statements that checks were in the mail; 
and false statements conveyed to this defendant as to 
being out of town as excuses for nonpayment of rent, and 
said plaintiff is now indebted to this defendant for four 
months rent at $220.00 a month, amounting to $880.00, 
and said plaintiff is not the owner of any real estate or 
tangible property whereby this defendant can collect said 
sum. 

Defendant further avers that since said tenancy began 
he has had to employ counsel and file five actions against 
said plaintiff for nonpayment of rent and possession, and 
for the reasons stated said plaintiff would not be accept¬ 
able as a buyer by the defendant, and said plaintiff does 
not come into court with clean hands or any just cause 
to make her acceptable as a buyer of said property, and 
for such reasons this cause should be dismissed. 
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5. The defendant admits his refusal to accept the 
plaintiff as a buyer for the reasons heretofore and here¬ 
after stated. 

6. This defendant asserts as false the allegations of 
paragraph six. He denies that any deposit of $2000.00 

or any other sum was accepted by this defendant 

7 or any agent of this defendant or any other person 
known to this defendant, or authorized to accept the 

same by this defendant, or to the knowledge of this de¬ 
fendant. 

7. This defendant further avers that before and at 
the time of the signing by this defendant of the paper 
which is the basis of the plaintiff’s suit it was agreed by 
the representative of the buyer and this defendant that 
there would be no sale unless the same was approved by 
defendant’s wife who had no knowledge that this defend¬ 
ant would ever dispose of said property built for a winter 
home for the family, and said agreement was contingent 
upon such approval. And now having fully answered said 
bill of complaint this defendant moves that the said bill 
be dismissed for the reasons hereinbefore set forth. 

/s/ Crandal Mackey 

Defendant 

• • • • 

* 

8 Filed Apr 14 1950 Harry M. Hull, Clerk 

Motion to Dismiss Plaintiff’s Suit. ■ 

Now comes the defendant Crandal Mackey and moves 
the Court to dismiss the suit of the plaintiff on the 
grounds following:— 

1. That not admitting any right for specific perfor¬ 
mance as set out in the plaintiff’s bill or the truth of any 
averment made therein, this defendant avers that the 
Court has no power or jurisdiction to decree specific per¬ 
formance herein on the part of either of the defendants 
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who are husband and wife, where the wife refuses to con¬ 
sent to the sale of the real estate involved or to join in 
any deed for that purpose. Nor can the husband be re¬ 
quired to execute a deed to the property subject to the 
right of dower, even though the purchaser would pay the 
full price and take the property subject to the dower of 
the wife. 

In the case of Reilly vs. Cullinan, 53 Appeals, D. C. 
P. 17 the Court said that the wife not being a party to 
the contract of sale which her husband signed she can¬ 
not be compelled to convey her right of dower and that 
“it is the policy of the law to protect her and that no 
decree should be made which might operate to coerce 
her”. And in that case the court said that the husband 
could not be required to convey, and that no device could 
compel the husband to convey without the signature of 
the wife, and no court could do so. 

The case of Lenman vs. Jones, 33 Appeals 17, affirmed 
in 222 U. S. 51, and the case of Leland v. Kligman, 82 
D. C. Appeals, 47 are not husband and wife cases and 
have no bearing on this case, and no husband was in¬ 
volved in either of said cases. 

Respectfully submitted, 

/s/ Crandal Mackey 

In his proper person. 

• • • • 

12 Filed Jun 9 1950 Hary M. Hall, Clerk 

Order 

Upon consideration of the pleadings, oral argument and 
points and authorities in support and in opposition to 
the motion of defendants to dismiss the complaint, and 
it appearing to the satisfaction of the Court that the 
defendant wife did not sign the contract of sale, it is by 
the Court, this 9th day of June, 1950, 
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ADJUDGED, ORDERED and DECREED that the mo¬ 
tion to dismiss be and the same is hereby granted. 

/s/Edward M. Curran 

Judge 

• • • • 

13 Filed Jun 30 1950 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this — day of-•, 19—, 

that Ethel K. Allison, Plaintiff, in the above entitled cause 
hereby appeals to the United States Court of Appeals 
for the District of Columbia from the judgment of this 
Court entered on the 9th day of June, 1950 in favor of 
Crandal Mackey and Mary Mackey, Defendants, against 
said Ethel K. Allison, Plaintiff. 

/s/ James C. Toomey 
Attorney for Plaintiff 
1025 Vermont Ave. N. W. 
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• • • • 

9 Filed Apr 25 1950 Harry M. Hull, Clerk 

Points and Authorities in Opposition to Motion 
of Defendants to Dismiss the Complaint 

1. Defendants’ motion to dismiss is unseasonably filed. 
Rule 12(b) Federal Rules of Civil Procedure states, in 
effect, that a motion to dismiss for failure to state a claim 
upon which relief can be granted shall be made before 
pleading. The record in this case shows the answers of 
both Defendants have heretofore been filed. 

2. Defendants in their motion deny the truth of any 
averments contained in the complaint, whereas it is too 
well settled to require citation of authorities that a 
motion to dismiss by its very nature admits all facts well 
pleaded in the complaint 

3. It is of no moment in this cause that Defendant’s 
wife, Mary Mackey, refuses to consent to the sale of the 
real estate involved. The case of Reilly vs. Cvlliname, 53 
App. D. C. 17, cited by Defendants, is to be distinguished 
from the controversy at hand in that there the complaint, 
in addition to being one for specific performance, also 
prayed that the Defendant be compelled to indemnify the 
purchaser against the Defendant’s wife’s right of dower. 

Here, however, the Plaintiff has offered to and is 

10 ready, willing and able to carry out her part of 
the contract and to accept a deed from Defendant, 

Crandal Mackey, subject to any right of dower existing 
in the Defendant, Mary Mackey. The Plaintiff in this 
case does not seek indemnity from Defendants because 
of Defendant’s wife’s inchoate dower interest, and there¬ 
fore, the reasons stated by the Court in refusing to grant 
specific performance in the Reilly case are non-existent 
in this case. 
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4. Admittedly, if Defendant, Mary Mackey, has a 
dower interest in the property concerned, snch dowser in¬ 
terest cannot be affected by a decree of specific perform¬ 
ance against her husband, the Defendant, Crandal Mackey. 
The decree, nevertheless, can and should be granted, the 
Plaintiff taking title subject to the dower interest of De¬ 
fendant, Mary Mackey. Bride vs. Reeves, 36 App. D. C. 46. 

5. Defendants seek to distinguish the cases of Lenma/n 
vs. Jones, 33 App. D. C. 17, and Leland vs. Kligman, 82 
App. D. C. 47, from the instant case on the ground that 
in the former cases the proceedings did not affect a wife’s 
dower interest. They were, ho-wever, concerned with con¬ 
tingent interests of third parties in the properties in¬ 
volved and are analogous authority for the Plaintiff’s 
position. The Court in both of the cases under discussion 
granted specific performance and held that the Defendant 
could not be excused from performing his contract to con¬ 
vey merely because there was a possibility that the third 
party had an interest, whatever it might be, in the realty. 
In other words, the Court in the Lenman and the Leland 
cases approved without inhibition the principle that the 
vendee under a contract to convey realty cannot object 

to performing his contract on the ground that a third 
11 party has a possible or contingent interest in the 

realty but that the Defendant must perform his 
contract by conveying whatever individual interest he has 
in the property. 

6. This is not a case where the Plaintiff by seeking in¬ 
demnity, or otherwise, is attempting to compel the De¬ 
fendant’s wife, Mary Mackey, to part with her dower right 
in order to fulfill a contractual obligation incurred by her 
husband, the Defendant, Crandal Mackey. Rather, Plain¬ 
tiff seeks only to compel Defendant, Crandal Mackey, to 
fulfill his contract subject to any dower interest of the 
Defendant, Mary Mackey. 
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In view of the foregoing, it is respectfully submitted 
that the motion of Defendants to dismiss Plaintiff’s com¬ 
plaint be denied. 

/s/ James C. Toomey 
James C. Toomey 
/s/ Richard A. Mehler 
Richard A. Mehler 
TOOMEY & MEHLER 
Attorneys for Plaintiff 
1025 Vermont Avenue, N. W. 
Washington 5, D. C. 

• • # • 
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No. 10,760 


The questions presented by the appellant are correctly 
stated. 



In The 


United States Court of appeals 

Foe the District of Columbia 


No. 10,760 


ETHEL K. ALLISON, Appellant 
v. 

CRANDAL MACKEY and MARY MACKEY, Appellees 


Appeal from the United States District Court 
For the District of Columbia 


BRIEF FOR APPELLEE 


ARGUMENT 

The case of Reilly v. Cullinane, 53 D. C. Appeals page 
17 is one on all fours with the case here presented, both 
as to law and facts, and fully answers the arguments of 
the appellant. Said case decided: 

(1) Equity will not enter a decree causing the husband 
to coerce his wife into releasing dower which is designed 
for the support of herself and her children and consequently 
is specially favored by the law. 

(2) Where a husband entered into a contract to sell 
property in which the wife did not join, and she refused to 
join in the conveyance by the husband subject to the dower 



right, it is impracticable for the court to determine the 
value of a dower right. 

(3) No mandate should be directed to the husband which 
may result in forcing his wfife’s will, or which seeking to 
accomplish by indirection that wdiich could not be directly 
achieved; imperils a sacred right of the wife, and menaces 
the peace, love, and confidence wdiich should mark the mar¬ 
riage relation. 

Respectfully submitted, 

Cbandal Mackey, 

In proper person. 





